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Current Topics. 
The Hereford Inquiry. 


THE fact that, as announced in the Commons on 21st October, 
the special public inquiry into the whole conduct of the Hereford 
case has been arranged should to some extent allay public 
uneasiness on the matter. Mr. MORRISON stated that he wanted 
the inquiry to go forward dispassionately and fairly. No better 
guarantee of this can be obtained than the fact that Lord Justice 
GODDARD is to undertake the inquiry... Mr. MorRIsSON’s expression 
of hope that the trial by newspaper would not be continued 
failed to acknowledge the debt the nation owes to the Press for 
the prompt and emphatic publicity which it gave to what is from 
the social point of view one of the most important decisions of 
our generation. There was no question of trial by newspaper, 
but only proper comment on a decision of the Divisional Court 
which has rightly given rise to grave public uneasiness. 
Mr. MORRISON acknowledged that the wide publicity given to the 
case would serve a valuable purpose in bringing home to justices 
throughout the country and to the clerks who advised them that 
the special arrangements to prevent the proper treatment of 
children being prejudiced by undue formality should not lead to 
the neglect by juvenile courts of procedural requirements which 
were essential to the administration of justice. Mr. MORRISON 
added that it was understood that there was not and could not be 
any question of reviewing the decision of the Divisional Court. 
On the general questions, he stated that when a court of summary 
jurisdiction ordered a boy to be whipped the law provided that 
this should be done as soon as practicable, and in the presence, 
if he desired it, of the parent or guardian of the child. The 
question whether advice on this general subject could be usefully 
given to juvenile courts was receiving his immediate attention. 
Secondly, the nature of the order made in the Hereford case, as 
in others, was for the child to be put in charge of the education 
authority for an indeterminate period, capable of being brought 
to an end on review, but ending in any case at the age of eighteen. 
Thirdly, Mr. MORRISON said that there was an express provision 
in the statute that the representatives of newspapers or news 
agencies should not be excluded from the court, and the only 
restriction on newspaper reports was that the name of the child 
or particulars calculated to lead to his identification should not 
be published. He could not find on his present information that 
there was anything in the case to call for amendment of the Act. 


Price Control. 

A NEW price control Bill called the Price Control (Regulation 
of Disposal of Stocks) Bill received its second reading in the 
Hlouse of Lords on 19th October. Lorp TEMPLEMORE described 
it as a *“* machinery Bill,” and said that s. 9 of the Goods and 
Services (Price Control) Act, 1941, was designed to prevent 
conditional sales and unwarrantable discrimination between 
customers. There were, however, cases where it was in the national 
interest that retailers should give priority to customers with 
special needs for certain price-controlled goods. These goods were 
either price-regulatcd goods, that is to say those defined in a 
soard of Trade Order under the Prices of Goods Act, 1959, or 
goods for which a maximum price had been fixed by a Board 
of Trade Order under the Goods and Services (Price Control) 
Act, 1941. As the law stands, a trader may only refuse to sell 
or attach any condition to a sale of any price-controlled goods 
which he has in stock if he can show that the sale of the goods or 
the sale without condition would be contrary to the normal 
practice of his business ; or that it would involve a breach of an 
obligation lawfully binding him: or that it would interfere with 
arrangements made by him for the orderly disposal of his stocks 
amongst his regular customers. These provisions were important 
for the protection of the public, but as supplies became shorter 
there are occasions when it is desirable that traders should 
reserve certain goods for particular classes of customers in 
circumstances which would not come within these defences. 
In some cases it is appropriate to make an order under the 
Defence (General) Regulations, 1939, prohibiting altogether the 
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sale of goods except to specified persons. The Bill was designed 
to meet another class of case. It not infrequently happened that 
while it was undesirable to impose such rigid restrictions as 
those already mentioned, it was desirable that certain classes 
of persons should be given a priority in the purchase of the 
dwindling supplies available, while the public should not be 
entirely precluded from the market either generally or in particular 
localities. The following were examples of non-statutory 
distribution schemes which fell into the last category : an 
arrangement by the Ministry of Fuel and Power for the 
differential distribution of paraffin giving preference to those 
in agricultural districts most in need of it; by the Ministry of 
Works for the supply of paint ; by the Ministry of Health for the 
release of rubber hot-water bottles for urgent medical needs ; 
and by the Board of Trade for the distribution of reconditioned 
battledress for agricultural workers and chemical workers and 
for emergency supplies to bombed-out persons. Such schemes, 
though obviously of great advantage to the national effort, 
might lead to an infringement of the law as it at present stood. 
The present Bill, therefore, made provision for these flexible 
arrangements, and cl. 1, which was the only operative clause, 
empowered the Board of Trade, when they consider it expedient 
for the efficient prosecution of the war, to authorise by licence 
the disposal of price-controlled goods under special distribution 
arrangements, notwithstanding s. 9 of the Act of 1941. These 
proposals had been discussed with, and had the full support of, 
those sections of the retail trade with which they are primarily 
concerned. In reply to questions by LorDd STRABOLGI, 
LorD TEMPLEMORE said that the Bill did not apply to foodstuffs, 
and that every care would be taken to prevent discrimination 
between shoppers. 


Rents of Furnished Houses. 

Ir appears from the debate on the second reading of the Rent 
of Furnished Houses Control (Scotland) Bill in the Commons on 
19th October that the problem in Scotland is more acute than 
in England. The method adopted in the Scottish Bill for dealing 
with the situation is nevertheless of interest to readers in this 
country, because the trouble here is not negligible, and some 
complete solution will have to be found by the committee which 
is being set up to consider the matter. The Secretary of State 
for Scotland referred to the obvious difficulties with which a law 
court was faced in determining what was an extortionate rent. 
What, for example, was the furniture worth in any case ? What 
value was to be placed on heating and lighting - There might be 
the right to have hot water; there might be partial use of a 
bathroom, a washing house, and so on. In a recent case in the 
Scottish law courts, the Lord Justice General had laid down that 
before the rent of a furnished let could be held to be extortionate 
the contract must have been secured by force, fear or fraud, or by 
taking unfair advantage of the unequal situation in which the 
lessor and lessee found themselves. If a bona fide agreement 
had been entered into, extortion was very difficult to prove. 
The Government proposed to attack the problem by dealing with 
each case on its merits and establishing local tribunals which 
would fix a fair and just figure of rent in each case, where applica- 
tion was made by the lessor or the lessee or the local authority. 
The decisions taken could be notified to the parties and to the 
local authority. The tribunal would keep a register of its decisions 
which would be open to public inspection. It would be unlawful 
to ask or receive more than the tribunal fixed in each case, and 
£100 fine or six months’ imprisonment was the penalty for 
overcharging. If the landlord or the tenant in chief should vary 
the amount of furniture, it was open to him to go back to the 
tribunal and ask for a re-hearing and re-fixing of the amount. 
Colonel Sir CHARLES MAcANDREW criticised the provision 
requiring that the chairman of the tribunal should be an advocate 
or solicitor of not less than five years’ standing, and said that it 
Was coimmon-sense that was wanted, not legal qualifications. 
He also said that a large number of lessees would not be pre- 
pared to appeal, and he wondered how it would be possible for 
inquiries to be made where extortionate rents were suspected. 
Major Lioyb asked why the Bill could not apply to the whole of 
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Scotland as from the date of the passing of the Bill, each individual 
county or area having to be scheduled by the Secretary of State 
that the Bill is applicable to that area. He also asked that a time 
limit should be imposed on an application from the time of 
making an agreement. Mr. MCKINLAY suggested that all persons 
desiring to let or sub-let should be bound to register with the 
local authority. Mr. Watr supported the view that the chairman 
should have had an expert and practical training in legal matters. 
Mr. BUCHANAN reminded those who attacked the legal profession 
that in the recent Hereford case it was not the legal profession 
that put them into the mess but the legal profession that took 
them out of it. He was not an enthusiastic believer in the 
amateur judge. The kernel of the Bill was how the tenant was to 
be protected, and he should have protection from eviction. 
Mr. McNEIL said that this protection could be secured by 
immediate requisitioning by the Scottish Office wherever an 
eviction was summarily proved. Mrs. HARDIE said that the housing 
shortage called for something more drastic. Mr. GALLACHER 
thought that it should be laid down that every chairman of a 
tribunal should be an honest man, and that did not necessarily 
rule out a solicitor. The Lord Advocate said that the time limit 
for the Bill was the same as that fixed in 1939 for the Rent 
Restrictions Acts, and it was highly desirable that when a review 
of those Acts took place the whole chapter of legislation should 
be considered as one. 


Workmen’s Compensation. 

THE HomME SECRETARY emphasised, in moving the second 
reading of the Workmen’s Compensation (Temporary Increases) 
Bill, that it was a temporary measure introduced on the ground 
of the changes in the wages level, and it was essential that any 
increase given should not be such as to prejudice the fair con- 
sideration by the Government and the House of the proposals in 
respect of workmen’s compensation and possibly about the extent 
of other proposals too, in the Beveridge Report. That report 
proposed that during the first thirteen weeks of incapacity the 
benefit payable should be a security benefit in the case of a single 
man with dependents, 24s., or less if he was under twenty-one. 
Those proposals were now under consideration by the Government, 
and no decision had been reached. The present proposals, which 
also had regard to allowances payable for war injuries, was that 
payment to married men should be brought up to a security 
benefit. namely, 40s. For long term cases, in which incapacity 
exceeded thirteen weeks, they proposed additiona! allowances, 
bringing a single man up to a maximum of 40s. and a married 
man up to 50s. The weekly payment would be subject to a 
maximum of seven-eighths for workers earning under 40s. a week. 
Children’s allowances would be increased to 5s. weekly in respect 
of each child. Increases on the maxima of payments in fatal 
cases were to be made. The minimum was to be raised from 
£200 to £300 and the maximum from £300 to £400. Where 
children were left in addition to a widow the maximum was to be 
raised from £600 to £700. It was hoped that the Bill would 
come into force on 29th November. In replying to the debate, 
Mr. PEAKE, Under Secretary to the Home Office, said that there 
was a large measure of agreement that a permanent and com- 
prehensive new measure was wanted. It might be on lines which 
had not hitherto been considered, though the new scheme might 
embody some of the Beveridge principles, but in other matters 
of detail the Beveridge proposals might be capable of improvement. 
The Bill was then read a second time. On 27th October progress 
was reported on the Committee stage of the Bill. 


The Fire Guard Regulations. 


Sirk HERBERT WILLIAMS’ motion in the Commons on 
19th October to annul the Defence (Fire Guard) Regulations, 
1943, was, to use his own words, not hostile, but was intended 
to air grievances and discuss alleged deficiencies in the regulations 
and in the orders made under them. One of these was the fact 
that about 100,000 of the 4,900,000 fire guards are paid wages 
for their forty-eight hours a month, while the remainder are paid 
only a subsistence allowance. Other grievances were the alleged 
lack of sympathy and lack of courtesy on the part of the hardship 
tribunals, the length of the ** Explanatory Memorandum ”’ and the 
increase in the number of detailed forms to be filled in. 
Sir HERBERT thought that day-time fire watching was a complete 
waste of time except in odd places. Mr. MORRISON, in his reply, 
stated that the differentiation between payments to fire watchers 
dated from the time of the transition from the original system 
of paid fire watchers to the present compulsory system. The 
Government had decided that the difference in the rates of 
payment should cease, but ** in view of the fresh arrangements 
that will have to be made, and in view of the psychology of this 
rather difficult business,” good notice would be given. ‘The new 
arrangement would start about Ist April, which was round about 
the beginning of double summer-time and the beginning of the 
income tax year. Mr. MORRISON was apologetic about the 
Explanatory Memorandum, but said that a document was wanted 
in which everything could be found, and it was intended for the 
supervisory people who had to run the machine. Mr. MOELWYN 
HUGHES defended the Explanatory Memorandum, called it 


‘an excellent document,”’ and said that if he had one complaint 
about it, it was that it might very well have been a little longer. 


Mr. HvuGHEs said that a general criticism of the set-up of the 
scheme was with regard to the only enforcement provision, viz., 
a back reference to Pt. 5 of the Defence (General) Regulations. 
A general enforcement blanketing over the whole of this elaborate 
scheme, without different penalties for different offences, was not 
good enough. Mr. EpMuND HARVEY suggested that a little slip 


should be pasted on to the Explanatory Memorandum : ** Not for 
Dealing 
with complaints about the hard and unsympathetic attitude of 


general consumption. To be taken in small doses only.” 
some hardship tribunals, Miss ELLEN WILKINSON said that the 
Minister of Labour had been very generous in allowing the use 
of these tribunals and no tribunals would serve under circum- 
stances of continuous interference by different Ministers. 
Miss WILKINSON also said with regard to enforcement, they could 
not put down a detailed list of all the possible offences that 
could be committed on fire guard duty. Part 5 of the Defence 
Regulations worked reasonably adequately. The motion was 
then by leave withdrawn. 


Planning and Development. 

IN a recent speech by the Minister of Town and Country 
Planning to the National Housing and Town Planning Conference, 
the Minister announced that the Government’s findings on the 
Uthwatt Report were almost ready for presentation to Parliament. 
The findings would include the considered application of the 
pledges given by LorpD REITH as long ago as July, 1941, that all 
land in reconstruction areas would be publicly acquired and that 
public acquisition or control of land would, where subject to 
compensation, be at values not exceeding those obtaining on 
3lst March, 1939. The latter pledge embodies one of the most 
important of the recommendations of the 1941 interim report 
of the Uthwatt Committee, as a safeguard against speculation 
in land values, and Mr. MORRISON’s announcement of the Govern- 
ment’s intentions in this respect will be more than welcome. 
In a letter to The Times of 15th October, Mr. J. D. TRUSTRAM 
EVE wrote that the proposals on the Uthwatt Report for a national 
requisitioning of the development rights in land lying outside 
built-up areas were misnamed, and the State in fact acquired 
nothing. The scheme, he wrote, was no more or less than 
the imposition on undeveloped land outside towns of a_ prohi- 
bition against development. There must, for purposes of positive 
and ordered planning, be such a prohibition. It seemed probable 
that the Government’s delay in making their pronouncements 
were related to the method and time of paying compensation 
for imposing the prohibition. To prevent that prejudice to 
planning which the report had stated resulted from the fear 
of uncertainty of having to pay large sums of compensation, 
good planning machinery should be introduced with provision 
for revised planning at specific intervals. This would remove 
the fear of uncertainty. This emphasis on the need for elasticity 
in any planning that is made, having regard to the swift changes 
that have taken place and will continue to take place in the 
social and economic structure of town and country in the course 


of the present century, is of the greatest importance, and further 


details of the Government proposals in this direction will be 
awaited with interest. 


Recent Decisions. 

In Lomas v. M. Jones & Son, on isth October (The Times, 
19th October), the Court of Appeal (the MASTER OF THE ROLLS, 
GODDARD and pu Parga, L.JJ.) held that carriers employed by 
a farmer to carry cattle were liable to the farmer for injuries 
caused to him owing to the negligence of their servant in 
insecurely fastening the door of a lorry while on the farmer's 
premises. The farmer had been assisting the carriers’ driver in 
securing the doors of the lorry, and pu Parca, L.J., said that he 
agreed with STABLE, J., from whose decision the appeal was made, 
that in the absence of evidence that the driver had been expressl) 
forbidden to accept help, an authority to accept help must be 
implied. 

In Duncan vy. Cammell, Laird & Co., Ltd., and Others, on 
2?nd October (The Times, 23rd October), WROTTESLEY, J., held. 
in an action by widows of seamen in His Majesty’s submarine 
Thetis, alleging negligence of some or all of the defendants. 
that (1) the disaster to the Thelis was due to the opening o! 
the rear door of No. 5 torpedo tube while the bow cap was open : 
(2) that the lieutenant and leading seaman who opened the doo! 
were neither overseers nor responsible for seeing that the work 
done on the ship complied with the contract ; (3) that in the 
circumstances attending the painting of the door there was no 
duty owed by the Wailes Dove Bitumastic, Ltd., in which thes 
could be said to have failed ; (4) that although by the sub-contract 
they bound Wailes Dove Bitumastic, Ltd., to carry out th» 
work to the satisfaction of the Admiralty, that did not absolv: 
Cammell, Laird & Co., who had undertaken the painting of the 
inside of the torpedo tubes and the rear door with wet-resisting 
paint, from seeing that the work was properly done themselves. 
at any rate vis-a-vis the Admiralty. His lordship held that 
Cammell, Laird & Co. should have caused proper supervision of 
the painting to be exercised, or else a proper inspection after it 
had been done, by someone with engineering experience. The 
result of their failure was that the torpedo tubes were as much 4 
danger as a sporting gun would be if its safety catch were defective. 
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A Conveyancer’s Diary. 
Charging Clauses.—IlI. 


Last week I criticised the current forms of charging clause as 
being too loose. — I now go on to consider the position of corporate 
trustees. The Public Trustee has, of course, a statutory power 
to charge. But any other corporate trustee, save where it is 
cmployed as a custodian trustee and so gets the benefit of the 
charging provisions of the Public Trustee Act, has to have its 
fees provided for just as much as does an individual trustee. 
Where the corporate trustee is an original trustee, there is no 
difficulty, because a special clause can be put in. Many, if 
not all, trust corporations have, I think, their own form of 
words which can be obtained from them on request. Where 
the corporate trustee comes in as a new trustee of a trust already 
operating, it is not always so easy. If the parties are prepared 
to incur the trouble and expense of having the appointment 
made by the court, it will be simple —— to ask for an order 
od remuneration under Trustee Act, s. 42. Or if all the possible 
beneficiaries are in esse and sui juris, ‘te “vy can amend the settle- 
ment by a supplemental deed. But neither of those cases are 
very common; the more practical questions are likely to be 
whether an existing charging clause covers the fees of a corporate 
trustee or what other steps can be taken to provide therefor. 

Let us assume that there is no existing power to charge 
which is wide enough to cover the fees of a corporate trustee, 
and that the parties are not all in esse and sui juris. Then 
there is nothing for it except to use covenants. Exactly who is 
to covenant to do what will depend on circumstances. It would 
for instance be rather unreasonable to expect a tenant for life 
to covenant for the payment of anything except the income 
fees during the life tenaney. The main thing will be to get 
a position in which at least part of the corpus is held for a vested 
interest and to get the owner of it to covenant for the payment 
of all the fees (except such as ought to fall on the tenant for life) 
and to charge his vested interest in support of the covenant. 
low often it “¢ be worth while to go through so complicated 
a performance LT do not know. But ‘there are cases where the 
family is not entirely harmonious and an impersonal trustee is 
therefore desirable. 

I must confess to being a good deal puzzled by the question 
whether the remuneration of a corporate trustee is a payment 
authorised by a charging clause in the stock form. Historically, 
of course, | do not think it could be maintained that the con- 
veyancers who conceived such clauses had any intention of 
providing for the fees of corporate trustees. As I said last 
week, the development seems to have come from a feeling that 
something ought to be done to provide payment to solicitor- 
trustees for work done by them for the trust in their capacity 
as lawyers. The conception was then extended to cover the 
costs of solicitor-trustees for using their offices and staffs for the 
running of the trust. Finally the clause reached the unduly 
wide form now in vogue. But I doubt if it is generally con- 
ceived, even to-day, that the insertion of such a clause provides 
for the fees of a corporate trustee. The idea of the clause is 
to allow some payment for the time and trouble to the man 
who gives his help to the family by becoming a trustee. That 
is not at all the same thing as facilitating the acceptance of 
trusts by bodies corporate who are called into being for the express 
purpose of making money by accepting trusts. (The Privy 
Council had some comments to make on this difference 
between corporate trustees and individual trustees in National 
Trustees ‘of Australia v. General Finance of Australia [1905] 
\.C., at p. 380.) 1 also note that Sir Arthur Underhill, in his 
well-known work on Trusts, 9th ed., does not suggest that a 
common form charging clause would enable a corporate trustee 
to charge. He says nothing at all about the charges of corporate 
trustees in his general treatment of remuneration (p. 347 et seq.). 
When he comes to consider the appointment of corporate trustees 
as new trustees (p. 436), he stresses the difficulty of doing so, on 
the ground that it is almost impossible to arrange for their 
remuneration in respect of an already-existing trust save where 
the appointment is made by the court. 

Hlere it may be well to note two recent cases which show the 
difficulties of the subject. In Forster v. Williams Deacon’s Bank, 
Ltd. [1935] Ch. 359, a sole surviving trustee retired from a trust 
making the following appointments in his stead: he appointed 
the defendant bank to be both managing trustee and custodian 
trustee, with a view to it being able to get fees at least in the 
capacity of custodian trustee (see Public Trustee Act, 1906, 
s. 4 (3)). This plan failed, as the Court of Appeal held, in effect, 
that the offices of custodian trustee and also of managing trustee 
must always be held by different) persons. The effect: of the 
judgment was that no sums were payable for such work as had been 
done by the corporate trustee. The court left open the question 
whether the purported appointment to both offices was valid or 
not. That point arose for decision very shortly afterwards in 
Irning v. James [1936] Ch. 158, where the appointment was held 
by Farwell, J., in a brief judgment, to be wholly invalid, with 
the curious consequence that a former trustee, Who was under 
the illusion that he had retired, was held still to be the trustee. 








The effect of these two cases is the complete failure of this 
attempt to find a way round the difficulties of appointing a 
corporate trustee as new trustee. In both cases we are told that 
the settlement did not confer upon trustees any power to charge 
for their services, so that in neither case was the court called on 
to say whether a common form charging clause does cover 
corporate trustees. Nor can | find any other case where the 
point was decided. My impression is that it is practically never 
intended that the clause should have that effect, but that it 
probably does authorise those payments. A corporate trustee is 
not engaged in a profession, but it is engaged in a business. Its 
business is that of being trustee of divers trusts, not to mention 
any other activities it may carry on. All the work it does as a 
trustee is therefore in the course of its business, and the difficulty 
which occurred in Clarkson v. Robinson [1900] 2 Ch. 722, does not 
arise. But the position does not seem very clear or satisfactory. 

Corporate trustees have certainly come to stay, whether or not 
they are to be recommended in the ordinary case. It seems to 
be time that they were the subject of inquiry and legislation. 
The expression ** corporate trustee ’? connotes any body corporate 
which happens to be trustee of a given trust. It is not synonymous 
with the expression ** trust corporation ”’ as used in the legislation 
of 1925. A “trust corporation ”’ is privileged by those Acts in 
various Ways, mainly to be entitled, as sole trustee, to do what 
normally has to be done by two or more trustees. It is defined in 

205 of the Law of Property Act, 1925, as amended by the Law 
of Property Amendment Act, 1926. The effect of the definition is 
that, apart from a few peculiar cases of official corporations sole, 
such as the Public Trustee, the Official Solicitor and the Treasury 
Solicitor, a ‘* trust corporation ’’ is any body corporate entitled 
under the Public Trustee Act and Rules to act as a custodian 
trustee. That means, in practice, certain charitable bodies 
corporate or any ordinary company with a capital of at least 
£250,000 of which £100,000 has been paid up. But if it is desired 
to have a £100 company as trustee there is nothing to stop that 
being done, though it will not have the privileges of a ** trust 
corporation.”” IT am not at all sure how satisfactory that. is. 
Such a trustee has no funds to make good any default, and 
I doubt whether any liability could be brought home to its 
directors who seem not to be in any fiduciary relation except to 
their own shareholders. When one adds that there seems to 
be difficulty in appointing a substantial corporation to be a new 
trustee in a suitable case, because it cannot be paid, the case 
for taking these matters in hand appears to be strengthened. 
Without making any of the grandiose claims that are fashionable, 
I do venture to suggest that here is a matter which could usefully 
be looked into after the war. 








Landlord and Tenant Notebook. 


‘“‘Regard being had to the value of the same to 
the tenant.” 
SECTION 12 (2), proviso (i), of the Increase of Rent, ete., Act. 
1920, excludes from the operation of the Act * a dwelling-house 
bona fide let at a rent which includes payments in respect of 
board, attendance, or use of furniture’; s. 10 (1) of the Rent, 
etc., Restrictions Act, 1923, enacts that for the purposes of that 
proviso a dwelling-house shall not) be deemed, to be bona fide 
let at a rent which includes payments in respect of attendance 
or the use of furniture [there is no reference to board] unless the 
amount of rent which is fairly attributable to the attendance o1 
use of furniture, regard being had to the value of the same to the 
tenant, forms a substantial portion of the whole rent. These 
provisions are applied to ‘1939 control”? houses by the Rent, 
ete., Restrictions Act, 1939, s. 3 (2) (0). 

During the past year or so much interest has been shown in the 
exclusion of furnished lettings provisions. The question whether 
‘* built-in furniture’? was furniture was raised by Gray v. idler 
(1943), 87 Son. J. 362 (C.A.), reports of which were discussed in 
the ‘ Notebooks” of 30th January and 28th August, 145 
(87 Sou. J. 37 and 305). The meaning of ‘ substantial was 
gone into on 20th March, 1943 (87 Son. J. 98). The possible 
effect: of an agreement by which the tenant did not actually 
receive but may have had the right to receive and use, on calling 
for, a quantity of furniture, was the subject-matter of the 
proc pg in Brown v. Robins (1943), 87 Son. J. 182 (CLA.) (see 
87 Sou. J. 188). But so far there has been ng reported litigation 
in which the meaning of ** having regard to the value of the 
furniture to the tenant’ has been examined. 

A question as to a possible meaning of the expression was, 
however, touched upon in a recent county court case. The facts, 
as far as relevant, were that the tenant, before taking the premises 
claimed, had (as the landlord was said to have known) an adequate 
amount of furniture of her own in store, and that after the 
tenancy had commenced to run she substituted this for the 
furniture belonging to the landlord (which she placed in an 
out-house) (cp. Reeves v. Wherley in “ Our County Court Letter 
of 16th October: 87 Son. J. 370). The suggestion that this 
made the latter of little or'no value to her was negatived by 
the judge. 
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It would, indeed, hardly serve the purposes of the Acts if 
landlords anxious to let premises furnished brought those premises 
within the scope of the legislation if they let to tenants who to 
their knowledge could furnish them if let unfurnished. I put in 
“to their knowledge ’? because there was some evidence, in the 
case to which I am referring, that the landlord knew of the tenant’s 
possessions and her desire for an unfurnished house ; but if the 
‘value of the furniture to the tenant’ is to depend on the 
tenant’s needs, landlords will be in much the same position as 
tradesmen supplying infants on credit. Nash v. Inman [1908] 
2 K.B. 1 (C.A.) showed that whether a fancy waistcoat was a 
‘necessity ’? to an infant undergraduate depended on whether 
he had any such waistcoats, and how many, already, and that the 
burden of proving that the infant was not sufficiently supplied 
was on the supplier. 

Yet, on the face of it, the suggested interpretation seems 
plausible, and two points could be made for it. One, that the 
amendment was made in consequence of the decision in Wilkes 
v. Goodwin [1923] 2 K.B. 86 (C.A.), in which a piece of linoleum 
was held to take the dwelling out of the Acts; and part of the 
evidence was that the tenant in that case had some suitable 
floor covering of her own and was paying for having it stored. 
If it was that particular feature of Wilkes v. Goodwin that led to 
the amendment, it may well be argued that the definition implies 
that the needs of the particular tenant are to be a determining 
factor, if not the determining factor. The other possible point 
would be this: unlike A.H.A., 1923, s. 1, which, in defining the 
measure of compensation for an improvement, speaks of its 
value to ‘‘an”’ incoming tenant, s. 10 (1) of the Rent, ete., 
Restrictions Act, 1923, speaks of the value of attendance or use 
of furniture to ** the ”’ tenant. 

However, I think these points are to some extent answerable 
as follows. The main reason for the amendment was that the 
Legislature did not wish to see its objects frustrated by the 
inclusion of some small amount of furniture (or attendance) 
in the contract of tenancy, and the new enactment was sub- 
stantially declaratory, achieving its object’ by partly defining 
an existing requirement, namely, bona fides. On the second 
point: A.H.A. operates whether premises are, at the material 


time, let or not, so that the use of the definite article in its case | 


would be inappropriate ; the familiar device of a hypothetical 
tenant is being employed. 

These answers are not conclusive, for in the one case it remains 
possible to speculate on the question of the mischief intended 
to be remedied, and in the other it may be observed that the 
Rent., ete., Restrictions Act, 1923, s. 10 (1), may not merely 
use the definite article because there must be a tenant. 
whole, I think the reductio ad absurdum line is the soundest ; 


On the | 


if the particular tenant’s possession of furniture is the whole of | 


the test, a factor unknown to a landlord would place his property 
within the Acts; further, by parity of reasoning, a landlord 
would be enabled to exploit the needs of a tenant who had no 
furniture. Readers will remember how (according to William 
Shakespeare) war conditions once effected a remarkable change 
in the relative value of a kingdom and a horse. 


To-day and Yesterday. 
LEGAL CALENDAR. 


October 25.—William de Skipwith became a Justice of the 
Common Pleas on the 25th October, 1359. Three years later he 
was appointed Chief Baron of the Exchequer, but in 1365 he 
was dismissed together with the Chief Justice of the King’s 
Bench on charges of misconduct. In 1370, however, he went 
to Ireland as Chief Justice of the King’s Bench, and in 1376 he 
returned to his old position in the English Court of Common 


Pleas. It is interesting to note that for his expenses and 
equipment in going to Ireland he received £26 13s. 4d. In 
Newbold Hall in Warwickshire one of the painted windows 


presented a portrait in judge’s robes inscribed: ‘* Solus inter 
impios mansit integer Gulielmus Skipwith, miles, clarus ideo apud 
posteros, anno decimo Ricardi 2di.” This was an allusion to his 
having succeeded in evading certain questions put to the judges 
by Richard II to obtain their condemnation of the Parliamentary 
proceedings under which the kingdom had been placed under a 
council of control in 1386. 

October 26.—On the 26th October, 1802, William Codlin, 
master of the brig Adventure, was tried at the Old Bailey, before 
Sir William Scott, Lord Ellenborough and Mr. Baron Thompson, 
for scuttling his ship off Brighton while on a voyage to Leghorn, 
having conspired with the owners to defraud the underwriters. 
The hearing began at nine in the morning and finished at 
midnight. The chief witness was a seaman named Cooper, 
who had joined the vessel while she was lying below Limehouse. 
He told how at Yarmouth they had taken on board tobacco, 
linen and 15 tons of ballast. After sailing from Deal, where they 
subsequently put in, the captain had ordered him to bore two or 
three holes in the bottom of the ship, and when she began to 
sink the crew had taken to the boat. After being found guilty 
and condemned to death, Codlin retired with a firm and 
undaunted step, taking a respectful leave of the court as he went 
out. He was hanged at Wapping. 

October 27.— On the 27th October, 1791, ‘‘ about 7.0 o’clock 
in the evening Monsieur Verteillac made his escape from the 
Fleet Prison in a manner so unsuspected by the keepers that 
the first intelligence leading to a discovery of his having found 
means to get out of the prison was given by the master of the 
Bell Savage Inn through which he was found to have passed . . . 
The debt for which he was detained is said to amount to £5,000. 
A rope ladder with steel steps was thrown over the wall by two 
foreigners from a window of the Bell Savage Inn which overlooks 
the prison. By this ladder he ascended and afterwards passed 
through the inn without suspicion or interruption.” 

October 28.—On the 28th October, 1788, Joshua Softly was 


| condemned to death at the Old Bailey for highway robbery. 


I would submit that the true interpretation is one somewhere 


in between a calculation of the proportion by reference to market 
values and one based on the amount of furniture at the particular 
tenant’s disposal at the time of the letting, namely, that the 
court is called upon to consider the nature of the furniture, and 
in so doing may take into consideration the needs of the particular 
tenant. Thus, on the one hand, a landlord is not to be permitted 
to evade the Acts by letting a dilapidated cottage together with 
«a few pieces of valuable antique furniture to a tenant who does 
not appreciate the beauty of the latter. Nor must the market 
value of a grand piano be allowed to help make the proportion 
of rent attributable to the use of furniture ‘ substantial” if 
the tenant be tone-deaf. On the other hand, if a tenant 
deliberately takes premises furnished with objects which appeal 
to him, their appeal is not to be disregarded when assessing 
the ratio. 

! am aware that tenancies of furnished premises are prima 
facie assignable, and that this constitutes an objection to 
the suggested interpretation. But so it does to any other 
interpretation, and I would submit that, if the 
thought of such a possibility at all, it must have intended 
that the value to the original grantee must be the one to be 
considered, 





When the Judicial Committee of the Privy Council met on the 19th October, 
Lord Atkin, presiding, paid a tribute to the memory of the late Sir George 
Lowndes, who, in 1929, was appointed a member of the Board. Since they 
last sat, said Lord Atkin, the public had suffered a serious loss in the death 
of that great lawyer, Sir George Lowndes, who had had a great experience 
of work in India and a very large practice in Bombay, and had made himself 
a very learned and authoritative exponent of the Indian law. He was a 
great judge ; he had the judicial temperament ; he had great knowledge of 
affairs and of law; and he applied himself with the greatest diligence to 
every case which came before him. He was a most charming companion, 
a valuable adviser, and always ready to give his advice in the fullest and 
freest form. Sir Herbert Cunliffe, K.C., on behalf of the Bar, associated 


himself with his lordship’s observations. 


Legislature | 


| agitation. 


Seven months earlier he and another man named Barrett had 
held up a gentleman on Finchley Common and taken his gold 
watch and purse containing a guinea and some odd shillings and 
halfpence. The two of them were coachmen in private families, 
and it was their practice to mount their masters’ horses in the 
night and take the road. Barrett, on being charged with stealing 
a saddle from his employer, gave information against Softly and 
was admitted King’s evidence. Unfortunately for him, Softly 
had the gentleman’s watch in his pocket when he was arrested. 
As the victim of the robbery was not anxious to press for a 
conviction, the jury added to their verdict of guilty a 
recommendation to mercy, but the judge took a more severe 
view there being no extenuating circumstances. ‘ 

October 29.—The great Bristol riots of 1831 broke out on the 
29th October when Sir Charles Wetherall, well known for his 
extreme Tory politics, arrived as Recorder to open the Assizes 
for the city. (At Bristol the Recorder tried the prisoners at the 
gaol delivery but did not attend the quarter sessions.) He was 
received with great insult by the assembled mob, which attacked 
the Mansion House when he went there, breaking in the doors 
and windows and entering the place in considerable force. From 
his first appearance, his carriage was surrounded and he was 
hooted and pelted with stones. It was with the utmost difficulty 
that he was protected from the rage of his assailants, who pursued 
him to the court and to the Mansion House. He had to escape 
by night, the wits said disguised in a clean shirt and a pair of 
braces, for normally he was very slovenly in his dress. 

October 30.—On the 30th October, 1824, Henry Fauntleroy, 
partner in the banking house of Marsh, Stacey, Fauntleroy and 
Graham, of Berners Street, was tried for uttering a forged power 
of attorney under which he had sold £5,000 worth of stock 
belonging to a customer, who had employed the firm to receive 
the dividends. In a tin box had been found a detailed list of 
similar forgeries amounting to £170,000, together with the 
following statement by the prisoner: ‘‘ In order to keep up the 
credit of our house, I have forged powers of attorney for the 
above sums and parties, and sold out the amount here stated, 
and without the knowledge of my partners. I kept up the 
payment of the dividends, but made no entries of such payments 
in our books.’’ During the trial he wept and showed much 
Though seventeen gentlemen attested their belief in 
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COUNTY COURT CALENDAR FOR NOVEMBER, 1943. 


ome. 1—Northum- 
and 


His How. "30 DGE 
RICHARDSON 
Alnwick, 10 
Berwick-on-T weed, 16 
Blyth, 4 
Consett, 26 
Gateshead, 2 
Hexham, 15 
Morpeth, 
+* Newcastle-upon-Tyne, 
10 (R.B.), 11 (BL), 12, 
19 (J.8.) 
North Shields, 25 
Seaham Harbour, 22 
South Shields, 3 
Sunderland, 


Circuit 2—Durham 

Hts HON. JUDGE GAMON 
Barnard Castle, 
Bishop Auckland, - 
Darlington, 3 (J.S.), 


17, 18, 25 


‘ 
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2 (J.8.), 15, 
30 (J.8.) 
Guisborough, 10 
Leyburn, 
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Richmond, 4 
*+*Stockton-on- Tees, 
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Thirsk, 11 (R.) 
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Circuit 3—Cumber- 
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*Carlisle, 17 
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Chorley, 11 
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Bury, 1 (J.8.), 8 
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11 (R.) 
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(J.S.) 
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*Salford, 2, 10 (J.S.), 
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Circuit 6—Lancashire 
His Hon, Jupar 
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His Hon. JupGE 
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. He lens, 10, 
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17 
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1 2 

*Crewe, 5 
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Runcorn, 16 
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RHODES 

Leigh, 5, 19 

t*Manchester, 1, 2, 3, 
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ty 15, 16, 17, 18, 
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Circuit 10—Lancashire 
His Hon, Jupce 
RALEIGH BATT 
*Ashton-under-Lyne, 
5, 19, 20 (B.) 
*Burnley, 11, 12 
Colne, 10 
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4, 9 (B.) 
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Circuit 14—Yorkshire 
His Hon. JUDGE 
STEWART 
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16 (R.B.), 30 
Selby, 5 
Thorne, 25 
Whitby, 10 (R.), 11 
Circuit 17—Lincoln- 
shire 
His Hon, JupGE 
LANGMAN 
Barton-on-Humber, 
19 (R.), 26 
t* Boston, 4 (R.B.), 1s 
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*Chesterfield, 12, 19 
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his honour, integrity and goodness of disposition, he was 


condemned to death and hanged. 


October 31.—On the 31st October, 1859, John Brown was 
condemned to death at Charlestown in Virginia for high treason. 
lor years the grim, dogged, fanatical man had been fighting for 
the abolition of slavery in the United States. He had not shrunk 
from violence and bloodshed, and at last he decided on open 
warfare and with eighteen adherents seized the arsenal at Harper's 
Ferry, taking sixty leading citizens as hostages. He was taken 
prisoner when the place was recaptured by a force of marines 
under Colonel Robert E. Lee. The American Civil War did not 
break out till eighteen months later, when the Northern States 
made Brown one of their heroes. 


MILITARY LAWYERS. 

At the Middlesex Sessions recently, when a soldier objected to 
the use by an officer of the expression ‘* petty military crime,” 
the deputy chairman, Mr. J. H. Thorpe, K.C., told him: ‘ It 
won't mislead me. It is a petty crime if your buttons are dirty on 
parade.” In the last war he had been a captain in the Manchester 
Regiment and, like far more lawyers than one would expect, 
knows something of the camp as well as the court. This war, the 
last war and the Napoleonic wars gave them opportunity enough, 
nor were they inconspicuous during the Civil War of Charles I. 
The bogey of Bonaparte in particular transformed the legal world 
both in London and Edinburgh. There was even drilling in 
Lincoln’s, Inn Hall. Lord Chancellor Campbell, whom the times 
made a part-time soldier, has left an account of the two military- 


legal bodies, the Temple Corps and the Bloomsbury and Inns of 


Court: Association. He served in the latter under Lieutenant- 
Colonel Cox, ** a warlike Master in Chancery,’ while Erskine, 
once an officer in the Royals, before coming to the Bar, and soon 
to become Lord Chancellor, commanded the former. Campbell 
writes : ‘** While our rivals could boast of most of the dignitaries 
of the law and were renowned for their * belly-gerant ’ appearance, 
we consisted chiefly of lean students and briefless barristers ; so 
that we were in great hopes, that, if we did go into the field before 
the end of the campaign, fatigue alone would make great openings 
for us in Westminster Hall and on all the circuits. We had drills 
every morning and many field days: but we never had any 
harder service than being reviewed by George IIL in Ilyde Park 
... ona very rainy day ... Many severe colds were caught, 
but there was no casualty to cause any promotion in the profession, 
the servants of the seniors waiting for them with cloaks and 
umbrellas as soon as they were dismissed from the parade.” In 
fact, I believe the only incident approaching a fatal casualty in 
the whole of the preparations for invasion in the Inns of Court 
was the death of Serjeant Adair, formerly Recorder of London, 
who, having joined the volunteers at an advanced age, collapsed 
while returning from a shooting exercise and died in L798. 





Our County Court Letter. 


Possession of House. 

In Brown vy. Draper, at Burton-on-Trent County Court, the claim 
was for possession of a dwelling-house. ‘The plaintiff had bought 
the house in 1941 from the defendant's husband, who had 
continued in possession as tenant at a rent of 12s. a week. In 
1942 matrimonial differences had arisen and the defendant’s 
husband had left the house, leaving his furniture behind him. 
Notice to quit, expiring on the 5th April, 1943, had been given 
to the defendant, who had paid no rent since that date. As 
the tenant had forfeited the tenancy, his wife was outside the 
protection of the Rent Acts. The defendant’s case was that her 
husband’s tenancy had never been terminated and his furniture 
was still in the house. His Honour Judge Willes observed that 
in 1942 divorce proceedings were pending, in which the wife 
made a claim for alimony. The husband swore an affidavit to 
the effect that he was paying the rent of the house, which also 
contained his furniture. On that state of facts the divorce 
court had declined to make an order for alimony. The present 
position was that the husband had offered to pay 12s. a week 
as the rent of another house for the defendant. The latter was in 
law a trespasser, and an order was made for possession. A stay 
of execution was granted on the defendant’s undertaking to pay 
12s. a week in respect of her occupation of the house since the 
5th April. 


Sale of Horses. 


In Knibbs vy. Drake, at Cambridge County Court, the claim was 
for £123, being the balance of the purchase price of four horses. 
The plaintiff's case was that he had bought the four horses from 
the defendant in April, 1943. A month later the defendant 
asked the plaintiff to sell the horses back to him, as he (the 
defendant) would be able to dispose of them at a good profit. 
The horses were accordingly resold to the defendant for £193, 
of which he had paid £60 down, and a further £10 in July. The 
amount claimed represented the balance outstanding. The 
defendant had offered £70 in settlement, which was inadequate. 
The defendant’s case was that, while the horses were in the 





plaintiff's possession, they had deteriorated in value and _ his 
offer of £70 was adequate. No specific price had been agreed, 
but the parties were merely to share the profit on the resale of 
the horses by the defendant. He admitted that two of the 
horses, in respect of which he would have been content to accept 
£28 each, had been sold for £40. His Honour Judge Lawson 
Campbell gave judgment for the plaintiff for the amount claimed, 
with costs. 


Defective Shop Blind. 
IN Penrose v. Hogan & Co., at Bangor County Court, the claim 
was for damages for negligence and or nuisance. The plaintiff's 
case was that on llth June, 1943, she had been walking along 
High Street, Bangor. When she was passing the defendants’ 


fruit and vegetable shop, the roller sun-blind fell upon the plaintiff 


and injured her. This necessitated medical and dental treatment, 
and the plaintiff also lost £63 as the fees she would otherwise have 


earned as a script-writer for the B.B.C., during the period of 


convalescence from her injuries. The defendants denied liability, 
and issued third-party proceedings against Irving & Co., the firm 
who had fixed the blind. The third parties, in turn, also denied 
liability, and issued fourth-party proceedings against Bartlett 
and Co., who supplied the metal work for the blind. It was 
alleged that the metal was defective, and in consequence the 
roller had bent and parted from the brackets. His Honour 
Judge Evans, K.C., held that the blind had not been well 
fixed. The claims against Hogan & Co. and Bartlett & Co. were 
accordingly dismissed. Judgment was given against Irving 
and Co. for £124 4s. 6d. with costs. 


The Contracts of Milk Roundsmen. 


In Wortley v. Roberts, at Thetford County Court, the claim was 
for £7 as money lent, and for £7 14s. 6d. as the balance of a day’s 
takings. The counter-claim was for £7 10s. as two weeks’ wages 
in lieu of notice. The plaintiff's case was that, on engaging the 
defendant to work on the farm, he had lent the defendant £7 
towards the cost of his removal from Yorkshire. On the 
2nd August, 1913, the defendant had been delivering milk and 
collecting accounts. During his dinner hour the defendant left 
his satchel in the van. On his return the satchel and the money 
were missing. The defendant was accordingly taken off the milk 
round, and was told to work the remaining fortnight of his month's 
notice (which he himself had given) in doing work on the farm. 
Instead of so doing, the defendant left immediately. The 
defendant’s case was that he had not been engaged as a farm 
worker, but as a milk roundsman. He therefore regarded his 
removal from the milk round as instant dismissal. This was 
unjustified. as it was not his fault if the accounts were muddled. 
Many customers were irregular in their payments. His Honour 
Judge Turner gave judgment for the plaintiff on the claim and 
counter-claim with costs. , 


Dangerous Railway Station Approach. 

In Hyde vy. London, Midland and Scottish Railway Co., at Dudley 
County Court, the claim was for damages for negligence and/or 
nuisance in permitting the approach to Dudley Port railway 
station to be in a dangerous condition. The plaintiff's case was 
that on the 4th October, 1942, she arrived at the station approach 
by omnibus at 8.30 p.m. Her intention was to catch the 8.40 p.m. 
train, and, having ample time, she had no cause to hurry. It was 
a dark night, and she followed a friend, who was carrying a shaded 
torch. Nevertheless the plaintiff tumbled over some loose bricks 
and sustained a fracture of the right shoulder blade. It trans- 
pired that, adjacent to the station drive, there were the remains 
of some demolished houses. No fence separated the site of these 
houses from the station drive, and there was nothing to prevent 
intending passengers from wandering from the footpath in the 
dark. ‘The defence was that the plaintiff was guilty of con- 
tributory negligence in taking a short cut which she habitually 
used. After a view, His Honour Judge Caporn held that the 
defendants had omitted to render the station drive reasonably 
safe. Judgment was given for the plaintiff for £150, and costs. 
Compare Owen v. T. Scolt & Sons (1939), 3 AILE.R. 663, in which 
the freeholders of shop property were held liable to a pedestrian 
who fell on some asphalt in front of the shop, there being no 
mark or division between the asphalt and the adjoining 
pavement. The tenants were held not liable. 


Neglect of Garden. 
In Manchester Corporation vy. Phillipps, at Manchester County 
Court, the claim was for possession of a municipal house, by reason 
of the tenant’s breach of a covenant to keep the garden in a good 
state of cultivaiton. The plaintiffs’ case was that the garden 
had been neglected since 1941, and was now overgrown with 
dandelion, dock and rank grass. The defendant's case was that 


he was a ‘bus driver working seventy-two hours per week. He 
also did forty-eight hours per month fire-watching, and was thus 
left with little spare time for gardening. His Honour Judge 
Rhodes made an order for possession, but suspended this for six 
months in order to give the defendant an opportunity of putting 
the garden into a good state of cultivation. 
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Points in Practice. 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are 
answered, without charge, on the understanding that neither the Proprietors nor the Editor, 
nor any member of the staff, are responsible for the correctness of the replies given or for any 
steps taken in consequence thereof. All questions must be typewritten (in duplicate), 
addressed to the Editorial Department, 29-31, Breams Buildings, E.C.4, and contain the 
name and address of the subscriber, and a stamped addressed envelope. 
Lost Will—Dovunr as vo irs CONTENTS AND 

ADMINISTRATION—SOLICITOR’S Duty. 

Q. We are acting for the son of a man who died recently. 
Our client was informed by a female cousin of his that she received 
from his father a will which had been made by his father about 
four years ago. She states that she can remember a portion of 
the contents of the will. The father lived in the London area 
and the cousin in Wales. The cousin now writes to say that she 
cannot find the will amongst her papers, adding that the last 
time she saw it was about six months ago, when looking over 
some documents. She does not remember ever having returned it 
to our client’s father. The position would, therefore, appear to be 
as follows :— 

(1) There is evidence of the existence of some document which 
the deceased intended to be his will up to six months ago, but 
there is no evidence that it was a properly constituted will. 

(2) There is evidence that the will was deposited for safe 
custody with a third person and was never returned to the 
deceased. 

(3) There is evidence that the decument was in existence 
about six mo:.ths age, but there is no evidence that the document 
was in existence at the date of the testater’s death. 

Our client now desires to apply for a grant of letters of 
administration on the grounds that his father died without 
leaving a will, but we are concerned as to whether, with know- 
ledge of the above facts, there is any duty on us as solicitors to 
bring the matter before the court and ask for directions as to 
whether a grant of letters of administration may issue or whether 
we should proceed in an endeavour to obtain a grant of probate 
on the grounds of a lost will. 

A. We express the opinion that our subscribers should not 
permit their client to swear that the deceased died intestate, and 
that the matter should go before the court for its directions. 


VALIDITY 


Intestate’s Death in 1916—Wipow AND ELDEST SON ENTITLED 


AS DOWERESS AND HeEtr-av-LAW—No GRANT OBTAINED— 
INTESTATE DEATH OF WIDOW, AGAIN NO GRANT—INTESTATE 


DEATH OF ELDEST SON UNMARRIED, AGAIN NO GRANT—SALE— 
HOW TO BE EFFECTED. 

@. A, who was the owner-occupier of a freehold house, died 
intestate in 1916. He left nothing apart from the house, and 
letters of administration were not taken out. He was survived 
by a widow (entitled to dower) and several sons and daughters. 
A’s widow died intestate in 1919 and no grant of administration 
was taken out. A’s eldest son and heir-at-law died intestate a 
bachelor in 1936, and again no grant of administration was 
taken out. After A’s death his widow and unmarried children 
continued to occupy the house, but the surviving children now 
desire to sell it. Will you kindly advise how title should be made 
and what grant or grants will have to be taken out. 

A. We suggest that a grant should be obtained in the estate 
of A and title made by his personal representatives. Kor the 
distribution of the proceeds of sale a grant in the estate of the 
eldest son is also necessary. [state duty was payable on the death 
of A and consequent upon the death of the eldest son. No such 
duty would, however, be payable on the cesser of the dower 
interest. No grant in the cstate of the widow is needed. 

Mortgagees’ Liability to pay Sched. A Income Tax. 

Y. Where a mortgagee, with leave of the court, realises a 
security at a sum more than sufficient to cover the mortgage 
principal, interest and costs, and where the gross mortgage 
interest exceeds the Sched. A assessment, is the mortgagee, in 
accounting for the surplus to a second mortgagee, in any way 
bound to do more than see that the Sched. A taxes are paid ? 
In other words, is the mortgagee under any obligation to see that 
the tax deducted on behalf of the mortgagor reaches the Revenue ? 

A. It would seem that if the mortgagee is in possession or 
the rents and profits are being received by a receiver appointed 
at his instance, he is under a liability to see that the tax is paid, 
but not otherwise. Section 13 (2) of F.A., 1940, makes such a 
mortgagee liable for tax under the immediately following sections, 
ie., “ excess rents.” By s. 13 of F.A., 1941, power is given to 
collect from the * immediate lessor ” tax not otherwise recovered, 
and “immediate lessor”? includes a mortgagee in possession or 
one by whom or on whose application a receiver has been appointed 
by reference to the definition in s. 13 (2) of the Act of 1940. 

Consolidation of Mortgages. 

Q. A building society are proposing to make an advance on the 
security of a property which is being conveyed to a husband and 
wife jointly, the balance to be paid by them is being provided 
by the husband. Several years ago the husband mortgaged 
another property to the same society. The society wish the 
prospective mortgage to contain a clause enabling them = to 
consolidate the two mortgages. 


In view of Sharp v. Rickards [1909] 1 Ch. 109, I propose to 
advise that as the parties to the two mortgages are not identical, 
consolidation could not be effective, in spite of the husband 
being a party to both. Is this correct ? 

A. Itisagreed that as the existing mortgage was by the husband 
alone and the one now contemplated is to be by the husband and 
wife, the mere negativing of the operation of s. 3 of L.P.A.. 1925, 
would not give the building society a right of consolidation. — It is 
perfectly feasible, however, for a clause to be inserted in the 
mortgage by which the husband agrees that a specific mort gage 
previously created by him should not be redeemable unless the 
new mortgage is redeemed at the same time ; or for the husband 
and wife to agree that the new mortgage should not. be redeemable 
unless a specific mortgage created by the husband is redeemed at 
the same time. If any such clause is inserted it would be well 
to have the stamp adjudicated, as the clause would secim to 
constitute a further or additional security to be charged at 
6d. per £100. It would, of course, be better to give a charge 
by way of additional security. 

{We have since heard from our subscriber that the proposed 
deed was adjudicated, and adjudged exempt from duty.—ED. | 
Doweress and Infant Heir—TRANSITIONAL PROVISIONS. 

@. An intestate died in 1918, being entitled to freehold 
cottages, leaving W, his widow and doweress, and H, his son 
and heir-at-law, and a daughter. The son and daughter were 
then both infants, the daughter attaining the age of twenty-one 
in 1933 and the son H attaining the age of twenty-one in 1936. 
Letters of administration of the estate of the intestate were 
granted to W in 1918 and the question of vesting the property 
in H has now arisen. ‘* Everyday Points in Practice.” by 
Alfred Fellows, published in 1928 by The Solicitors’ Law 
Stationery Society, Ltd., p. 482, deals with adult heirs-at-law 
and refers to the Law of Property Act, 1925, Sched. I, Pt. IV, 
para. 1 (4). The * Eneyelopwdia of Forms and Precedents,” vol. 6, 
3rd ed., p. 329, deals with the position where the heir-at-law was 
an infant on the Ist January, 1926, and refers to the Settled Land 
Act, 1925, s. 1 (3) (ec). It is desired to vest the property in the 
heir before the death of W to avoid the necessity on her death of 
taking out a grant de bonis non. Low should the property now 
be vested in H ? 

A. The position on Ist January, 1926, was that the legal 
estate was in W as administratrix, the beneficial interest’ being 
in her as doweress and in Hi as heir-at-law. The dower has no 
doubt not been assigned by metes and bounds. ‘There was a 
notional settlement (S.L.A.. 1925, s. 1 (2) and (8)), but the legal 
estate remained in the administratrix as such (S.L.A., 1925, 
s. 26, and L.P.A., 1925, Sched. I, Pt. II, paras. 3 and 6 (c)) and 
there it still is. The dower is an interest arising under the 
notional settlement (S.L.A., 1925, s. 1 (8)). HL is entitled to a 
vesting assent from W as being a person having the powers of a 
tenant for life (S.L.A., 1925. s. 20 (1) (ix)). That would, however, 
create an awkward situation when W died (and the notional 
settlement ended), for there would be no trustees of the settlement 
to execute the necessary deed of discharge under S.L.A., 1925, 
s. 17. Kither W should now appoint a trustee of the settlement 
(S.L.A., 1925, s. 30 (3)) to act with herself, so that such trustee 
could after her death execute the discharge, or she should release 
her dower (on terms) and then assent in favour of EL absolutely. 
No discharge would be needed in the fatter case as there 
would be no vesting instrument under fhe S.L.A., 1925 
(S.L.A., 1925, s. 17). 





Obituary. 

Mr. A. W. ANDREWS. 

Mr. Alexander Webb Andrews, 

Thomas & Andrews, solicitors, of Swansea, died on Friday, 

15th October, aged seventy-two. Mr. Andrews was admitted 

in 1894 and was a past-president of the Swansea and Neath 
Incorporated Law Society. 


solicitor, of Messrs. Krank 


Mr. F. C. BOYES. 
Mr. Frederick Charles Boyes, solicitor, of Messrs. Grover, 
Humphreys & Boyes, solicitors, of 4, King’s Bench Walk, 


Temple, .C.4, died on Wednesday, 20th October, aged seventy- 
Mr. Boyes was admitted in 1902. 
Mayor TT. H. LLOYD. 

Major Thomas Henry Lloyd, D.S.O., O.B.E., solicitor and 
senior partner in Messrs. Lloyd & Lloyd, solicitors, Africa House, 
Kingsway, W.C.2, died on Friday, Ist October, aged sixty-two. 
Major Lloyd was admitted in 1905. 


seven. 


Mr. J. W. UNSWORTH. 
Mr. John William Unsworth, solicitor, of Messrs. J. W. 
Unsworth & Son, solicitors, of Leigh, Lanes., died on Monday, 


sth October, aged seventy-four. Mr. Unsworth was admitted 


in 1894. : 

The Dyers’ Company has re-elected Major Arthur Q. Cooper as Prime 
Warden and Mr. J. Norman Daynes, K.C., as Renter Warden for the 
ensuing year. 
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Notes of Cases. 
COURT OF APPEAL. 
King +. King. 
Scott, MacKinnon, Luxmoore, Goddard and du Pareq, LoIJ., and 
Bucknill, J. 7th July, 1943. 

Divorce Husbands appeal from dismissal of divorce petition alleging wifes 
adultery —When Court of Appeal will order security for wifes costs. 
Motion by wife for security for costs against her husband, who was 

appealing from the judgment of Henn Collins, J., dismissing with costs his 

petition for divorce, on the ground that the alleged adultery between her 
and the co-respondent had not taken place. 

Scort, L.J., said that the judgment he was about to give was the 
unanimous judgment of the whole court. Having regard to the decision 
in Shu fflebotham v. Shu flebotham, 128 1.7. 642, in which the Court of Appeal 
had refused to order security for the wife’s costs on the ground that there 
was no precedent for it, and the court ought not to make one, it was felt 
desirable that the present application should be heard before a full Court 
of Appeal. There had in fact been an earlier case: Vidal v. Vidal (The 
Times, 13th October, 1921), in which the court had made an order for 
security for the wife’s costs on a husband’s appeal. The report did not 
give the reasons of the court, and therefore did not establish that security 
would be ordered as a matter of course, merely because the wife had no 
means of her own for financing her costs of the appeal, but the case was a 
clear authority for the proposition that the Court of Appeal had jurisdiction 
to make such an order and would do so in appropriate circumstances. His 
lordship referred to Otway v. Hamilton, 3 C.P.D. 393, as sufficient to estab- 
lish the common law rule that the wife had authority to employ legal help 
at the expense of the husband in such a case as the present. His lordship 
also referred to Williams v. Williams [1929] P. 114, and Johnstone v. 
Johnstone [1929] P. 165, and said that the court expressly limited its decision 
to cases like the present, because, where the judge, exercising divorce 


jurisdiction, made a decree of dissolution against the wife on the ground of 


the wife’s adultery, the doctrine of a common law agency of necessity would 
seem to be excluded. On the other hand, if a decree terminating the 
married status excluded the rule, a solicitor might hesitate to undertake 
the conduct of an impecunious wife’s case if he had only the common law 
principle of agency upon which to rely to get his costs and were driven to sue 
the husband, and it might be that, for the sake of public policy in relation 
to the protection of the married status, the rule of ordering security should 
be regarded as, for that very reason, equally enforceable in the case of a 
wife seeking to appeal from an adverse decision against her. That question 
the court kept open. The court had in the present case directed the registrar 
of the court, who was also a registrar of the Probate and Divorce Registry, 
to fix the amount of the security to be provided by the husband. The 
procedure of r. 74 of the Matrimonial Causes Rules, 1937, should apply, 
as far as it was applicable to an appeal. 

Motion allowed. Husband to pay wife’s costs of appeal. 

CouNseL: Sergeant Sullivan, K.C., and Guy W. Willett ; Victor Russell. 

Souicitors : Ernest Berir & Son, for Pinniger, Finch & Co., Westbury ; 
Shaen, Roscoe & Co., for Wansbroughs & Co., Devizes. 

[Reported by Maurice SHARE, Esq., Barrister-at-Law.] 
APPEALS FROM COUNTY COURT. 
Edwards r. London Passenger Transport Board. 
The Master of the Rolls, MacKinnon and du Pareq, L.JJ. 
24th June, 1943. 

Workmen's compensation—Two spells of employment—Free interval of two 
hours and nine minutes between each spell—Interval taken into account in 
assessing wages and complying with agreement as to conditions of work— 
Accident occurring in interval—W hether arising out of and in the course of 
his employment—Workmen’s Compensation Act, 1925 (15 & 16 Geo. 5, 
c. 84, 8s. 1 (1)). 

Workman’s appeal from an award by His Honour Judge Druequer, sitting 
as arbitrator under the Workmen’s Compensation Act, 1925, at the 
Willesden County Court, Middlesex. 

The appellant was a bus conductor in the employ of the respondents. 
His first spell of duty began at 4.59 p.m. at the garage at Hendon, and ended 
at that garage at 7.25 p.m., and his second spell was from 9.34 p.m. to seven 
minutes past midnight. His second spell began near the Bell Hotel, Hendon. 
The accident took place in the two hours and nine minutes between the two 
spells of duties. That period was divided into three, first, a period called 
travelling time of twelve minutes, second, a period of forty-five minutes meal 
time, and, third, a period of seventy-two minutes stand-by time. Stand-by 
time and travelling time, but not meal time, were counted in for the ascer- 
tainment of wages. All three, however, were taken into account in order 
to ascertain whether the workman was being employed in accordance with 
the agreement between workmen and employers as to conditions and times of 
employment. The agreement provided that the maximum “* spread-over”’ 
of duties should not exceed twelve hours and also that the maximum 
time worked should not exceed eight hours. ‘The appellant in the present 
case left his bus in the garage at 7.25 p.m. and while walking in the direction 
of the Bell Hotel, there being no bus available, was seriously injured through 
being knocked down by a foot passenger hurrying along the pavement. 
The learned county court judge found, as a fact, that he was proceeding to 
the Bell Hotel to make certain inquiries for his own convenience, and then 
he intended to go to his home, which was hard by but lay off the direct route 
between the Hendon garage and the “ Bell.” The learned county court 


judge held that the accident did not arise out of and in the course of his 
employment. 





Lorp Greene, M.R., said that each case must depend on the terms of the 
actual contract. This was not a case where the workman was under any 
duty to take himself from the garage to the Bell by any particular route, 
or with any particular speed or at any particular time, subject only to this, 
that he must present himself at the * Bell” in time to board his bus for the 
second spell of duty. Provided he did that, the whole of the intervening 
time was at his disposal and was for him perfectly free time in which to do 
what he liked and go where he liked, subject to an account being taken of it 
for the purpose of seeing that the contractual conditions as to wages and 
conditions of labour were performed. His lordship came to the conclusion 
with regret, and if it had been a case where the second tour of duty at 
another place began so soon after the first tour of duty ended that he only 
had time to get from one point to the other, it might very well be that his 
contract must be deemed to be one to go by the quickest route. The 
contract in this case was quite different and the appeal must be dismissed. 

MacKinnon and pu Parce, LiJJ., delivered judgments to the like effect. 

Counse.: G. H. Oliver; R. H. Monier Williams. 

Sonicrrors : Pattinson & Brewer; R. Macdonald, 

(Reported by MAURICE SHARE, Esq., Barrister-at-Law,] 
Griffiths v. Davies. 
The Master of the Rolls, MacKinnon and du Pareq, L.JJ. 
2nd July, 1943. 

Landlord and tenant—Rent restrictions—J udqment for possession and arrears 
of rent in 1933—Rent assumed to be £26 a year—Application for deter 
mination of standard rent—Whether estoppel or res judicata—Rent and 
Mortgage Interest Restrictions Act, 1923 (13 & 14 Geo. 5, c. 32), 8. 11. 
Appeal by the plaintiff from an order by the learned county court judge 

sitting at Lianelly County Court. 

The appellant was the tenant of a house at a rental which appeared to 
be £26 a year. In 1933 the respondent had obtained judgment for 
possession and £30 arrears of rent against the respondent, after a notice 
to quit. On the face of the judge’s note of that judgment, the rent 
appeared to be 10s. a week. Judgment was suspended so long as the 
current rent and 2s. 6d. a month was paid off the arrears. The present 
application was under s. 11 of the Rent and Mortgage Interest Restrictions 
Act, 1923, for the determination of certain questions relating to the 
standard rent of the house. Both the registrar and the judge (on appeal 
to him) took the view that the judgment of 1933 precluded the appellant 
from challenging the propriety of the £26 a year rent. On behalf of the 
appellant it was said that the question whether the rent of £26 was or was 
not excessive was never raised in the earlier proceedings and was never 
idjudicated upon. It was also said that, having regard to the language 
of the Rent Restrictions Acts, the earlier proceedings did not preclude the 
appellant from raising the question whether or not the £26 rent was 
excessive and the principle of estoppel or of res judicata did not apply 
where, to give effect to them would be to go counter to some statutory 
prohibition or direction. 

Lorp Greene, M.R., said that s. 1 of the principal Act of 1920 was a 
statutory direction to the court to abstain from giving a judgment for 
recovery of rent which was shown by the court to be excessive. An earlier 
judgment could not give the court a jurisdiction which was denied it. 
Section 11 of the 1923 Act merely provided conventional machinery for the 
purpose of deciding, among other matters, the amount of standard rent. 
A tenant who obtained an order under that section could, in any subsequent 
proceedings, use that order for the purpose of establishing the standard 
rent on which he relied. It was equally competent for the tenant, 
notwithstanding the events of 1933, to make an application under s, 11 
of the 1923 Act, as it would have been for her to resist a claim for rent 
under s. 1 of the 1920 Act (Bradshaw v. M’ Mullan [1920) 2 I.R. (H.L. 412), 
at p. 425, and Maritime Electric Company v. General Dairies, Ltd. [1937} 
A.C. 610, at p. 622. The further point that the appellant was not entitled 
to take the benefit of the suspension of the judgment of 1933 and in effect 
repudiate one of the terms on which it was granted would not bear 
examination, as “current rent”? in that judgment must mean whatever 
by law that rent should be. With regard to the point that the county 
court had a discretion whether or not to hear an application under s. 11, 
if the county court had that discretion it could only refuse to entertain 
the application on proper grounds. The ground on which the judge 
refused the application was ill-founded in law and he could not be said 
to have properly exercised the discretion under s. 11, if there were one. 
The appeal must be allowed and the matter sent back to the county court 
for the purpose of hearing and dealing with the application. His lordship 
expressed the thanks of the court to counsel and solicitors, who, without 
any remuneration of any kind, had enabled the case of a poor person to be 
properly presented to the court. 

MacKinnon and pu Parca, LolJ., delivered judgments to the like 
effect. 

CounseL: HH. Samuels ; 
Bircham & Co. ; 


Stephen Benson. 
SOLICITORS : Rhys Roberts d& Co., for Mervyn D. J. 
Paten, Ulanelly. 

[Reported by MAURICE SHARE, Esq., Barrister-at-Law.) 


CHANCERY DIVISION, 
/n 1e Furness; Wilson +. Kenmare. 
Morton J. 30th July, 1943. 
Order for general administration 
after order, 
Adjourned summons. 


The testator died on the 6th October, 1940, and his will was proved 
by the applicant on the [sth December, 1940. Difficulties arose in’ the 


Administration Powers of personal 


representatives 
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course of administration owing to the fact that it was uncertain whether 
the testator’s eldest son had ‘been killed in action before the testator’s 
death. On the 24th November, 1941, Bennett, J., made an order for 
the administration of the estate, directing the usual accounts and inquiries, 
and the order further provided that none of the accounts and inquiries, 
except the inquiry as to the testator’s debts, was to be prosecuted except 
with the leave of the judge. By this summons the applicant asked, inter 
alia, whether, notwithstanding the general order for administration of the 
24th November, 1941, he was at liberty to dispose of, deal with, and distribute 
the assets of the testator’s estate in due course of administration without 
the sanction of the court having been obtained. 

Morton, J., said that there was nothing unusual in the terms of the 
order, and it appeared to him, when the case was opened, that the answer 
to the question raised was * no.’’ His attention however had been called 
to certain statements in well-known text-books which seemed to support 
a contrary view. There was a remarkable difference of opinion among 
authors. In ** Daniell’s Chancery Practice ” (8th ed. (1914), Vol. I, p. 906) 
it was stated that the ordinary judgment did not take away from the 
personal representative the power of dealing with the assets, unless an 
injunction were granted to restrain such dealing or a receiver had been 
appointed. Berry v. Gibbons, 8 Ch. A. 747, was cited for that proposition. 
* Williams on Executors ” (12th ed. (1930), p. 569) was more general. In 
* Lewin on Trusts” (14th ed. (1939), p. 313) a contrary view was expressed. 
In his view Berry v. Gibbons, supra, merely decided that, after an order 
for general administration, an executrix could so deal with a specific chattel 
as to give a good title to a purchaser who had no notice of the order. It 
did not mean that she was guilty of no breach of duty. He thought the 
language of James, L.J., indicated a contrary view. Jn re Mansell, 33 W.R. 
727, was not an authority for the contrary view expressed in ‘* Williams 
on Executors ” (p. 1278). It was, however, contended that whatever might 
be the effect of an order for general administration in the ordinary form, 
the executor was given power to deal with the assets in the present case 
by reason of the fact that the order directed the application of the testator’s 
property in the payment of his debts and provided that none of the accounts, 
except as to debts, should be proceeded with. It was contended that if 
the court was only proceeding with an inquiry as to debts, it must have 
been intended that the trustee should proceed with the application of the 
testator’s property in due course of administration. There was a threefold 
answer to that argument. First, the order was an order for general adminis- 
tration, with the result he had stated ; secondly, the order for payment 
of debts was common form and conferred no authority on the trustee ; 
thirdly, there was in fact no deadlock; the trustee could always apply 
for the sanction of the court to any particular transaction. For these 
reasons the question must be answered in the negative. 

CounseL: Raymond Jennings ; Winterbotham ; MacMullan. 

Soxicitors : Middleton, Lewis & Clarke, for Middleton & Co., Sunderland ; 
Theodore Goddard & Co.; Dollman & Pritchard. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


B. A. Collieries, Ltd. v. London & North Eastern: Railway 
Company. 
Morton, J. 30th July, 1943. 

Mine— Mine owner serves notice of desire to work coal under area of protection 
—('ounter-notice—Coal sterilised—Compensalion payable—Basis of assess- 
ment— Mines (Working Facilities and Support) Act, 1923 (13 & 14 Geo. 5, 
c. 20), 8. 15. 

Adjourned summons. 

The plaintiff company were the owners of certain coal mines and on the 
24th January, 1940, they served a notice on the defendants, a railway 
company, under s. 78 (1) of the Railway Clauses Consolidation Act, 1845, 
as amended by s. 15 of the Mines (Working Facilities and Support) Act, 
1923, of their desire of working coal under the defendant company’s works 
which constituted an * area of protection.” On the 30th December, 1940, 
the railway company served a counter-notice in respect of part of the area, 
which had the effect of sterilising the coal under that part of the area of 
protection. Thereupon the railway company became liable under s. 78 (4) 
(as amended) to pay compensation to the plaintiffs * for the loss caused 
by the specified minerals being left unworked,”” such compensation being 
assessed under s. 78A (as amended). If a counter-notice had not been 
served and the plaintiffs had been free to work the coal, they would have 
been liable under s. 794 (as amended) to contribute towards the expenses 
properly incurred by the railway company in making good any damage 
caused by such working to the railway or works of the railway company 
to the extent laid down in the Act. The plaintiffs took out this summons 
raising questions as to the basis of assessment of the compensation payable 
to them. 

Mortons, J., said that, apart from authority, he should have thought 
that, as the mine owner was to get compensation for the loss caused by the 
specitied minerals being left unworked, the sum for each ton should be the 
which he would have got from the coal if he had worked it, less the 
expenses which he had incurred in working it. The court had to look at 
the particular minerals left unworked as a result of the counter-notice. In 
uriving at the loss it was necessary to imagine the mine owner working 
out the specified minerals, that being a hypothetical working out. That 
hypothetical working out must be on the footing that no notice had been 
erved. That view was supported by the decision of the House of Lords 
in Eden v. North Eastern Railway Co. [1907] A.C. 400, It was contended 
for the plaintiffs that in ascertaining the expense of getting the specified 
minerals the court should disregard the provisions of s. 794. He thought 
the liability under s. 794 was just as much an element in the cost of working 
the minerals as the cost of wages. He had come to the conclusion in answer 
to question one that account ought to be taken of the liability under s, 79a. 


price 


} 


With regard to the second question, he thought the natural meaning of the 
words in s. 78 (4), “‘ the company shall pay compensation,” was that com- 
pensation was to be paid once and for all and not every two or three years 
during which the minerals might have been worked out. The last question 
was whether in assessing compensation a proper discount should be allowed. 
The Act stated nothing about such a discount, but it seemed to him that 
it would be wrong to give compensation on the basis that all the specified 
minerals were worked out at one blow at one moment. He thought the 
rate per ton must be worked out and it must be then considered what, on 
that basis, was the fair compensation to be given, bearing in mind that 
the minerals would be worked out year by year over a considerable period. 
He would declare that a proper discount ought to be applied in making 
the assessment. 

CounseL: Harman, K.C., and Wilfrid Hunt ; David Bowen, K.C., and 
Basil Herbert. 

Sonicitors : Gregory, Rowcliffe & Co. ; W. H. Hanscombe. 

(Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 








War Legislation. 


STATUTORY RULES AND ORDERS, 1943. 

Building and Civil Engineering Contracting (Hours of 
Employment) (No. 1) Direction, Oct. 7. 

Civil Defence (Employment and Offences) Order, Oct. 12. 

Finance. Securities (Exemption) (Amendment) Order, Oct. 1%. 

Finance. The Blocked Accounts (Authorised Investments) 
Order, Oct. 22. 

Food (Points Rationing) Order, Oct. 15, amending the Food 
(Points Rationing) (No. 3) Order, 1943. : 

National Health Insurance and Contributory Pensions 
(Temporary Employment of Persons in Agriculture) Defence 
Order, Sept. 20. 

National Health Insurance (Exception) Regulations, Sept. 20. 

National Service (Civil Defence) (Discharge and Transfer) 
Regulations, Oct. 12. 

National Service. Civil Defence Force Order, Oct. 12. 

Passenger Traffic leaving United Kingdom. 
Oct. 15. 

Road Traffic and Vehicles. Motor Vehicles 
of Special Types (Amendment) Order, Oct. 1 


E.R. 1454. 
E.P. 1475. 
E.P. 1484. 
E.P. 1472. 
E.P. 1482. 
E.P. 148s. 
No. 1489. 
No. 1473. 


No. 1474. 
E.P. 1486. Order, 


Authorisation 
» 


No. 1479. 








Parliamentary News. 


HOUSE OF LORDS. 

Price Control (Regulation of Disposal of Stocks) Bill | H.L.]. 

Reported without Amendment [26th Octobe 

HOUSE OF COMMONS. 

Parliament (Elections and Meeting) Bill [H.C.]. 

Read Second Time 
Prolongation of Parliament Bill [H.C.]. 

Read Second Time 
Wage-Earners Income Tax Bill | H.C.]. 

In Committee. {20th Octobe 
Workmen's Compensation (Temporary Increases) Bill [H.C.]. 

Read Second Time. [21st Octobe 


{26th Octobe 


[26th Octobe 


QUESTIONS TO MINISTERS. 
Poor PERSONS LITIGATION.  * 

Mr. Bartierr asked the Attorney-General whether, in view of the 
decreasing number of solicitors and counsel available for carrying through 
business on behalf of poor persons, particularly in the case of divorces, he 
will, after consultation with the appropriate legal bodies, set up machinery 
to enable such poor persons to have their business dealt with without delay. 

The ArrorNEY-GENERAL: As I stated in the reply to my hon. friend, 
the Member for Oxford City (Mr. Hogg), on 22nd September, the arrange- 
ments for assisting poor persons in litigation, and particularly persons in 
the fighting forces in divorce cases, have been greatly extended. In 
addition, divorce cases have been heard throughout the vacation, and the 
organisation set up by The Law Society for meeting difticulties which have 
arisen through the shortage of available solicitors is being expanded. The 
importance of getting these cases dealt with without undue delay and of 
overcoming the difficulties referred to in the question is fully appreciated, 
and my noble friend the Lerd Chancellor, who is giving special attention 
to the matter, will continue to promote improvements in every way 
possible. {20th October. 

QUARTER SESSIONS CITAIRMEN, 

Mr. BarrLe Bui asked the Home Secretary whether, in view of the 
fact that some chairmen of quarter sessions are paid and that income tax 
is now high, he will arrange with county councils that chairmen who are 
not paid for their services should be remunerated, if not by a salary, at 
least by the payment of the expenses which they have properly incurred 
in the discharge of these public duties. 

Mr. Herrerr Morrison: Apart from certain special statutory pro 
visions in respect of the counties of London, Lancashire, Middlesex and 
Hertfordshire, the only chairmen of quarter sessions to whom salaries are 
payable are those appointed under the special provisions of the Administra- 
tion of Justice Act, 1938, which provide for the appointment of legally 
qualified chairmen by the King on the recommendation of the Lord 
Chancellor. The fact that salaries are payable to such chairmen could not 
properly be regarded as a ground for introducing a system of paying from 
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public funds expenses incurred by lay justices, or by such lay justices as 
may be chosen by their colleagues to act as chairmen. [20th October. 
ARMY ALLOWANCES IN DESERTION CASES. 

Mr. Buu asked the Secretary of State for War whether he is satisfied 
that when wives are deserted by their husbands their application for the 
issue of allowances through stoppages from their husbands’ pay are con- 
sidered by the appropriate military authorities with the least possible delay 
since, otherwise, the wives may have little or nothing on which to live. 

Sir James GricG: There has recently been a change in the machinery 
for dealing with these cases which will, I hope, expedite their settlement. 
But the hon. member will appreciate that certain inquiries must be made 
in order to comply with statutory requirements and these inevitably take 
a little time. The possibility of further expediting the settlement in these 
cases is being examined. [21st October. 

JUVENILE Courts. 

Mr. R. Morcan asked the Home Secretary whether, when juvenile courts 
reeeive and consider the reports of schoolmasters and mistresses on the 
conduct of delinquents, the parents of the latter are informed of their 
nature and permitted to criticise if they so desire. 

Mr. HerBert Morrison: By the Summary Jurisdiction (Children and 
Young Persons) Rules, 1933, which govern procedure in the juvenile courts, 
the court is required to inform the parent, if present, of the substance of 
any report on the conduct of a child or young person which is likely to affect 
its decision regarding the manner in which he should be dealt with. If the 
parent desires to question any material part of the information, facilities 
must be given and, if necessary, the proceedings must be adjourned, for 
further evidence to be produced. {21st October. 








Notes and News. 


Honours and Appointments. 

The King has approved the appointment of Mr. J, W. Morris, K.C., to 
be Chairman of the County of Caernarvon Quarter Sessions, and of Mr. E. R. 
Neve, K.C., to be Assistant Chairman of the West Sussex Quarter Sessions. 
Mr. J. W. Morris, K.C., was called by the Inner Temple in 1921, and Mr. E. R. 
Neve, K.C., by the Middle Temple in the same year. 

The India Office announces that the King has been pleased to appoint 
The Hon. KeNELM GeorGE Diary to be a Judge of the High Court in 
Nagpur on the resignation of The Hon. H.G. Gruer. The Hon. K. G. Digby 
was called by Gray’s Inn in 1926. 

Notes. 

At the Central Criminal Court recently, Mr. George Neve, senior probation 
officer of the courts, who has been appointed deputy principal probation 
officer of the London police courts, was presented with an oaken casket of 
cigarettes and a lighter by the Recorder, Sir Gerald Dodson, on behalf of the 
judges and members of the staff. 

The Home Secretary’s quarterly report to Parliament on the number of 
orders made under the Prevention of Violence (Temporary Provisions) Act, 
1939, shows that one expulsion order was made during the period Ist July 
to 30th September. This brings up to 186 the total number of persons 
against whom expulsion orders have been made since 28th July, 1939, when 
the Act came into force. 

The Chairman (Mr. Stanley Evans) of the Appeals Committee of 
Glamorgan Quarter Sessions, held at Cardiff on Tuesday, 19th October, 
issued a warning that if the Bar was unable’to cope with the volume of work, 
consideration would have to be given to opening the sessions to solicitors, 
at any rate, for the duration of the war. The difficulty arose because one 
counsel (Mr. Gerwyn Thomas) only had been briefed for all the appeals. 
Some of the briefs were handed over at the last minute by counsel unable to 
attend. As the appeals were heard in two courts counse] was unable to be 
present in both at the same time. It was pointed out that circumstances that 
day were very unusual, as several Cardiff and Swansea barristers were engaged 
in London. = 

THE LAW SOCIETY. 

The President of The Law Society (Mr. Ernest E. Bird) gave a luncheon 
party on the 20th October, at his rooms in Carey Street, to meet members of 
the American legal profession who are serving with the American forces 
in this country. There were present: Brigadier-General E. C. McNeil, 
srigadier-General E. C. Betts, Colonel J. L. Harbaugh, jun., Colonel A. W. 
Johnson (U.S.A. Judge Advocate-General’s Department), The American 
Ambassador, the Lord Chancellor, Sir Randle Holme, Sir William Bird, and 
Mr. T. G. Lund, the Secretary of The Law Society. 

WAR DAMAGED AND DESTROYED HOUSES. 
IMPORTANT NEW PROVISIONS. 

The provision of housing accommodation being in the public interest, 
the Treasury has given to the War Damage Commission a direction which 
is of vital importance to many owners of houses which have been severely 
damaged, or even destroyed. 

The effect of the direction is that the Commission will be able to pay, 
if and when the work is done, the reasonable cost of restoring, or re-building, 
houses (a cost of works payment) in the two following classes, even where 
totally destroyed :— 

(1) Any houses built after 31st March, 1914. 

(2) Also houses built before 3lst March, 1914, where the Commission 
is satisfied that immediately before the war damage the structure was 
practically as sound as at the date of building and that the design, lay-out 
and amenities of the houses were reasonably equal to those of similar 
houses built since 1914. 


| 
} 
| 
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The direction also enables the Commission to pay for the reasonable 
cost of repairs in the following additional categories of houses :— 

(1) Houses (excluding houses condemned under the Housing Acts) 
where the Commission considers that there was no structural damage 
(or only minor structural damage). 

(2) Houses (again excluding condemned houses) where there is some 
structural damage but the Commission considers it would have been 
reasonable to reinstate the house in the same form as before the war 
damage if its condition had been caused by non-war causes (except in 
those cases where the site value is more than three-quarters of the market 
value of house and site). 

The expression “ house ”’ includes flats, tenements, and any properties 
comprising living accommodation where only the ground floor and basement 
are used for other purposes, such as shops or business premises. On the 
other hand it does not include makseshift buildings. 

The direction provides that the powers shall not be operated where that 
course would result in injustice to any person interested in the kind of war 
damage payment to be made. 

Owners of property coming within the classes named above who may be 
considering offers to buy their war-damaged or destroyed houses are advised 
to consider the possible effect of this direction on their eventual claim to a 
war damage payment. 

The direction is not an authority to do the work concerned, which remains 
subject to the need to obtain any necessary planning or other consents, and 
owners are reminded that they must obtain a building licence from the 
Ministry of Works if the cost of repair, together with the cost of any other 
building work carried out on the property during the preceding twelve 
months, exceeds £100. It should be emphasised that the Commission can 
only pay a cost of works payment after the works to make good the war 
damge have actually been carried out. 

The following is Tue Treasury Direction referred to above :-— 

In order to secure that the provisions of Part I of the War Damage 
Act, 1943, relating to the making of payments in respect of war damage 
shall be executed in conformity with the public interest as respects the 
provision of housing accommodation, their Lordships under the power 
conferred upon them by Sub-section (1) of Section 20 of the said Act direct, 
but without prejudice to the powers of the Commission under Section 13 
of the said Act, that the Commission may exercise the powers of Sub- 
section (3) (b) of Section 20 of the said Act in relation to any house in the 
undermentioned circumstances unless, in the opinion of the Commission, 
the exercise of such powers in any particular case would involve injustice 
to any person interested in the question of the kind of payment to be 
made. For the purposes of this Direction the expression ** house ”’ includes 
flats, tenements and any properties comprising living accommodation, 
if no more than the ground floor and basement are used for purposes other 
than living accommodation :— 

(1) Any house erected not more than 25 years prior to 31st March, 1939, 
whatever the extent of the war damage. 

(2) Any house erected more than 25 years prior to 3lst March, 1939, 
which in the opinion of the Commission was, immediately before the 
occurrence of the war damage, structurally not appreciably less sound 
than when it was erected and in design, Jayout and amenities reasonably 
similar to houses of the same type erected since 1914, whatever the 
extent of the war damage. 

(3) Any house (other than a house which at the date of damage was the 
subject of an Order made under a statute relating to housing, being 
either (@) a Demolition Order or (6) a Clearance Order confirmed by the 
appropriate Minister or (¢) a Compulsory Purchase Order confirmed by 
the appropriate Minister where the compensation to be paid would be 
the value of the land as a site cleared of buildings) the war damage to 
which did not in the opinion of the Commission involve structural damage 
or only involved minor structural damage. 

(4) Any house (other than a house where, in the opinion of the Com- 
mission, the value of its site for redevelopment at 31st March, 1339, 
would exceed three-quarters of the market yalue at the same date of 
the house and site) which after the war damage was not in such a condition 
from all causes, including war damage, that, in the opinion of the Com- 
mission, it would have been unreasonable in the conditions existing 
at 3ist March, 1339, to have reinstated the house to the form in which 
it existed immediately before the war damage. 
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